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DECISION
1     The applicants are male-to-female transsexuals who have had transsexual surgery. They seek the funding of certain medical procedures that in their view are essential to their physical identification as female, and allege that the failure of the government to fund these services constitutes discrimination because of sex. Ms. Brodeur seeks laser hair removal for facial hair and voice therapy. Ms. McCowan seeks these services and also breast augmentation. The issue in this Decision is whether the Applications have no reasonable prospect of success, in light of the expert report the applicants put forward in support of their claim.
THE CLAIM FALLS UNDER THE GROUND OF "SEX"
2     These Applications were filed in November of 2010. At the time, the prohibition on discrimination with respect to services in s. 1 of the Human Rights Code, R.S.O. 1990, c. H.19, as amended (the "Code") read as follows:

	Every person has a right to equal treatment with respect to services, goods and facilities, without discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, age, marital status, family status or disability.
3     The Code, including s. 1, has since been amended to add the grounds of gender identity and gender expression. Prior to those amendments, however, it was well established that discrimination because a person is transgendered falls under the ground of "sex": Forrester v. Peel Regional Police Services Board, 2006 HRTO 13 at paras. 404-15; Hogan v. Ontario (Health and Long-Term Care), 2006 HRTO 32 at paras. 121-28; Finan v. Cosmetic Surgicentre (Toronto), 2008 HRTO 47 at para. 38; MacDonald v. Downtown Health Club for Women, 2009 HRTO 1043 at para. 31. I agree with the reasoning in those cases and find that these Applications allege discrimination with respect to "sex" under the pre-2012 Code that applies.
CASE MANAGEMENT
4     As part of the Tribunal's active approach to case management, and because the focus of the applicants' claims changed from the original Applications following mediation, I held various case management telephone calls with the parties after the merits hearing was scheduled, following a request by the respondent. During these calls I stated the importance of expert evidence and directed the applicants to provide the expert report or reports they would rely upon in support of their claim. The respondent sought to have the Applications dismissed on the basis of abuse of process and/or on the basis that they had no reasonable prospect of success.
5     To ensure that there was a full understanding of the applicants' claims and the evidence in support of them, I directed the applicants to file with the Tribunal a detailed statement setting out their intended testimony, complete expert reports that support their allegations that failure to fund the services is discriminatory and statements and receipts in support of their claim for damages.
6     In Case Assessment Directions, I noted that in preparing for the case, the parties may wish to refer to the Tribunal's decisions in Ball v. Ontario (Community and Social Services), 2010 HRTO 360; Cochrane v. Ontario (Health and Long-Term Care), 2010 HRTO 1477; and El Jamal v. Ontario (Health and Long-Term Care), 2011 HRTO 1952, that address the framework the Tribunal applies to claims that government benefit programs are discriminatory because certain benefits are funded but not others. I also drew to the parties' attention Gill v. Hamilton Professional Fire Fighters' Association, 2012 HRTO 1506, which addresses the approach when an issue has been dealt with by the Tribunal in another case.
7     After reviewing the expert report and proposed testimony of the applicants, I granted the respondent's Request for Summary Hearing. I noted that the applicants should respond to the respondent's arguments contained in its request, and that they should also explain why their expert report and testimony show discrimination within the meaning of the Code.
EXPERT REPORT FILED BY THE APPLICANTS
8     The expert report filed by the applicants consisted of a letter from Dr. R. Norman Barwin, Director, Women's Health, The Midlife and PMS Centre, Transgender Clinic in Ottawa. Dr. Barwin's report makes the following comments about breast augmentation and hair removal:

	BREAST AUGMENTATION in Male to Female Transgender Patients:

	Although removal of the male genitalia and vaginal reconstruction is of paramount importance to the male transsexual, it is sometimes wise to defer this irreversible procedure until the gender identity team has eliminated any uncertainty about sex reassignment surgery. It may be prudent to complete more reversible aspect of the surgical procedure first and to rate the effect of the dangers or the patient's adjustment and motivation for further surgery. Breast augmentation greatly enhances subjective feelings of femininity and should sometimes precede the genital vaginal surgery.

	The use of estrogens in transsexuals will not infrequently cause significant enlargement of the breast size. In many cases, patients have reported breast enlargement with hormone therapy, sufficient for them to feel no further need for surgical treatment for breast enlargement. When there is minimal breast tissue (aplasia) surgery is required, with surgical breast implants have been found to be the most satisfactory. The results of these implants have proven to be highly successful from the standpoint of both the appearance and general health of the patience [sic].

	REMOVAL OF HAIR from FACE and BODY:

	Most male transsexuals are troubled by the presence of male hair pattern on the face, arms and chest. Electrolysis carried out by a skilled technician or laser therapy is often the most successful. Anti-androgens (testosterone) will often slow the rate of hair growth but will not prevent further hair growth. However, once laser therapy or electrolysis has been performed further new hair growth should not occur.

	Conclusion:

	The transsexual patients deserve to be treated with dignity by the medical and legal authorities. Help, information and literature on various aspects of daily problems of transsexuals and their relatives is readily available.

	Transgender patients can live successful, fulfilling lives and become worth-while, contributing, independent members of society.
Attached to the letter from Dr. Barwin is a chapter from Erwin K. Koranyi, Transsexuality in the Male, which reflects the above statements about hair removal and breast augmentation. Significantly, Dr. Barwin's report contains no statements about voice training.
THE APPLICANTS' PERSPECTIVE
9     The applicants emphasize the fundamental impact on them of not having these services funded. They describe the discrimination they experience every day as transsexuals and emphasize the ways in which absence of breasts, hair growth, and a male sounding voice may contribute to discrimination. Ms. Brodeur explained that "no one will hire" a woman with facial hair growth and that having a deep-sounding voice makes it more difficult for a woman to continue in a job competition. This affects their ability to form relationships; she said that "no one will date a flat-chested woman". Secondary characteristics that may appear male, in her view, make discrimination and violence more likely.
10     The applicants also contend that there is a difference between how male-to-female and female-to-male transsexuals are treated in the provision of benefits. They note that while breast removal is covered as part of transsexual surgery for female-to-male transsexuals, breast enlargement is not covered for male-to-female transsexuals.
THE FUNDING OF SEX REASSIGNMENT SURGERY, EPILATION OF HAIR, BREAST ENLARGEMENT AND SPEECH THERAPY
A. Sex Reassignment Surgery
11     Schedule "D" to the Ontario Health Insurance Plan schedule of benefits ("Schedule D") provides that reconstruction of genitalia and mastectomy as part of sex-reassignment surgery are insured benefits as sex-reassignment surgery:

	17. Sex-Reassignment Surgery

a. 	Sex-reassignment surgical procedures are an insured benefit only if they are performed on patients who have completed the Gender Identity Clinic program operated by the Centre for Addiction and Mental Health in Toronto (the "Clinic"). Moreover, claims are accepted for payment only for those patients for whom the Clinic has recommended that surgery take place. This surgery need not take place in Toronto or even in Ontario. Surgery recommended by the Clinic which takes place outside the Province of Ontario may be approved for payment at rates in accordance with the current Ministry of Health and Long-Term Care Schedule of benefits.
b. 	Within the foregoing guidelines, reconstruction of genitalia and mastectomy are insured benefits. However, since the hormonal treatments associated with sex-reassignment themselves give rise to breast enlargement, augmentation mammoplasty or breast reconsideration in a male to female conversion is not an insured benefit, in keeping with the previously outlined policy regarding breast surgery in females. Prior authorization from the MOHLTC is required.
12     As discussed below under "Breast Augmentation", counsel for the respondent has confirmed that when a transsexual woman has breast aplasia, augmentation mammoplasty is covered.
B. Epilation of Hair
13     Schedule "D" specifically provides that epilation of hair is not an insured service. This applies to all individuals in the Province of Ontario.
C. Breast Augmentation
14     Schedule "D" provides for the following coverage for Augmentation mammoplasty:

b. 	Augmentation mammoplasty (other than post-mastectomy breast reconstruction)

i. 	Augmentation mammoplasty when performed for reasons other than post-mastectomy breast reconstruction of the contralateral breast is only insured for the following conditions and when prior authorization of payment is obtained from the Ministry of Health and Long-Term Care:

a. 	breast aplasia;
b. 	severe unilateral hypoplasia of the breast;
c. 	gross disproportion.
15     The respondent acknowledges that if, after hormone treatments, a male-to-female transsexual has breast aplasia (absence of breasts), reconstruction is covered. It attempted to assist Ms. McCowan in that regard and provided her with details about how to obtain prior approval, which is required. However, according to the applicants:

	We took the paper work the government sent her and went to two doctors. The first one the doctor said the government would not pay more than $40.00 and not the near $9000.00 it would take. The second doctor said he would only operate on women with deformed breast and that having no breast is normal and acceptable in public. That women with chest like men [sic] have no problem finding dates and getting married.
16     The applicants have not submitted expert evidence that suggests that the cost to perform augmentation mammoplasty on transsexual women is different from the cost of doing so for other women. The respondent states that the cost is covered at the rate of $350.
D. Speech Therapy
17     Pursuant to s. 8(1) of R.R.O. 1990, Reg. 552, speech therapy is covered as an outpatient service at hospitals when prescribed by certain health professionals:

8(1) 	The out-patient services to which an insured person is entitled without charge are all of the following services:

	...

3. 	The use of speech therapy facilities where available in a hospital in Canada when prescribed by a physician, by an oral or maxillofacial surgeon or by a registered nurse in the extended class.
18     There is no coverage of "voice therapy", for transsexuals or anyone else, and it is not clear whether the applicants' claim for voice therapy would be included under the speech therapy provision noted above.
19     The applicants state that "when Erica went to the General hospital [to seek assistance with voice pitch] they were all ready to help her until they learn[ed] she was a post op TS. Then they said they cannot help [due] to Minister of Health regulations."
ANALYSIS
20     The issue in this summary hearing is whether the Applications have no reasonable prospect of success, pursuant to Rule 19A of the Tribunal's Rules of Procedure. In this case, the Tribunal has, through case management, directed the applicants orally and in writing to provide the expert evidence and testimony that they will rely upon in support of their claims and advised them of the general nature of the evidence that must be called. What I must determine is whether, assuming their evidence is accepted, the applicants have shown substantive discrimination within the meaning of the Code: see Pellerin v. Conseil scolaire de district catholique Centre-Sud, 2011 HRTO 1777 at para. 20.
21     Having considered the applicants' arguments, I find that given the expert report in support of their claim, the Applications have no reasonable prospect of success. While I accept the discrimination the applicants have experienced in society as transsexual women, I find that the evidence does not establish that the government has discriminated against them because of sex or gender identity. The expert report does not suggest that they have medically necessary needs that are not funded and that fall within the purpose of OHIP funding.
22     The Code does not require that the respondent fund every health care service that would benefit an individual. In El Jamal, for example, the Tribunal dismissed a claim that the government had failed to fund a drug the applicant asserted he needed. The Tribunal rejected the idea that the Code requires that the government provide funding because an individual has a disability-related need for a health benefit. It emphasized, at para. 24, that:

	Discrimination will only be established where an applicant shows that he or she was treated differently (for example, denied a benefit that was available to others) and that a Code-related ground was a factor in this differential treatment.
23     The issue in this case is whether the applicants are excluded from benefits that fall within the purposes of OHIP because of Code-protected characteristics. While discrimination may be established if the applicants have needs that are related to their gender identity and sex that are not met by OHIP funding of health care, to do so they must show that their needs fall within the purpose of the program (see generally, Ball, above). This may be done, for example, by showing that equivalent, although not necessarily identical, health care needs for others without their personal characteristics are covered while theirs are not.
24     Guidance as to the definition of the purpose of the OHIP health-care system is found in the case law. It is not necessary to exhaustively define that purpose in this case. It is clear that to fall within that purpose, health care services must be medically necessary and if services are not medically necessary, they do not fall within the purpose of OHIP. I draw that conclusion from two cases: Auton and Shulman.
25     In Auton (Guardian ad litem of) v. British Columbia (Attorney General), 2004 SCC 78, the Supreme Court of Canada addressed the purposes of health care funding in Canada and British Columbia. It summarized its conclusions as follows, at para. 35:

	In summary, the legislative scheme does not promise that any Canadian will receive funding for all medically required treatment. All that is conferred is core funding for services provided by medical practitioners, with funding for non-core services left to the Province's discretion.

	[emphasis added]
26     The Ontario Divisional Court reached a similar conclusion about services in Ontario. The Court noted that the purpose of OHIP is to fund "medically necessary physician services, in-patient and out-patient services provided by public hospitals" [emphasis added] and those provided by "some other professionals such as dentists, podiatrists, osteopaths, physiotherapists and optometrists": Shulman v. College of Audiologists and Speech Language Pathologists of Ontario, [2001] O.J. No. 5057 at para. 2. In Shulman, as in Auton, the Court emphasized that substantive equality does not require that all health services be covered by the respondent. It is clear from Shulman and Auton that, at least, services must be "medically necessary" to fall within the purpose of OHIP: see para. 40 of Shulman.
27     In summary, the applicants cannot establish discrimination simply by stating that they have needs or goals that are not met. They must show, through the expert report in support of their claim, that they have medical needs that fall within the purpose of OHIP. These must be shown to be medically necessary, although medical necessity may not be sufficient to show discrimination.
SPEECH THERAPY SERVICES ARE PROVIDED WHEN PRESCRIBED BY A PHYSICIAN AND THERE IS NO EVIDENCE THAT VOICE TRAINING IS MEDICALLY NECESSARY FOR THE APPLICANTS
28     Against this background, I address the applicants' arguments about each of the services they say were denied. First, I find that the applicants have failed to establish in their expert report that their claim for voice therapy is medically necessary or that they require such therapy.
29     Despite the emphasis I placed during the case management process on the fact that expert evidence is required for a case like this and the direction to provide all their expert evidence, the applicants' expert report does not suggest that they need voice or speech therapy or training or that this is medically necessary as part of their transition. Dr. Barwin makes no comment on this issue in his report.
30     The respondent in fact does fund speech therapy in hospitals when this is prescribed by a health care professional. The applicants have provided no evidence about whether the voice training they seek is or could be provided by a speech therapist, or that it is identified as medically necessary as part of their gender transition. The expert report relied upon in this case does not suggest that voice therapy services are medically necessary for the applicants, other transgendered persons or that they are equivalent to core health services that are funded by OHIP.
31     The applicants have stated that they were refused speech therapy services at one hospital because of their sex and gender identity, but that hospital is not a respondent to the Applications and the Province of Ontario is not responsible for any discrimination they may have experienced in seeking such services. There is no reliable evidence of any directive by the Province that such services not be provided to transsexuals, other than the applicants' hearsay claim that they were told of such a policy by an unnamed hospital official or to support the suggestion that there are not sufficient services available in hospitals.
32     Given that the regulation provides for speech therapy services when prescribed by a physician and that there is no expert evidence to establish voice training is medically necessary for the applicants, their claim in this regard has no reasonable prospect of success.
BREAST AUGMENTATION IS FUNDED FOR WOMEN WITH APLASIA
33     I turn next to Ms. McCowan's claim for breast augmentation. The respondent confirms that it does fund surgery for transsexual women with breast aplasia (absence of breast growth) in the same manner and at the same rates as it funds such surgery for other women with this condition. Since transsexual women are treated the same way as other women who have no breast growth, and there is no evidence that there is a medical reason that transsexual women who have taken hormone therapy but who do not have aplasia require breast augmentation in circumstances other women would not, this claim has no reasonable prospect of success. There is no evidence that the respondent has discriminated against Ms. McCowan.
34     The applicants state that they were told by a physician that the amount covered is insufficient to cover the actual costs of the surgery. There is no evidence, however, that breast augmentation mammoplasty is covered at a disproportionate rate from other insured medical services or that any underfunding of augmentation mammoplasty, which may be needed by many women, has a link to the applicant's identity as a transsexual woman. The schedule provides that mammoplasty for transsexual women with aplasia is covered in the same circumstances and at the same rate as it is for other women, and there is no evidence that they have different funding needs. While the applicants state that they were unable to get services, the Province is not liable for the alleged decision of an unnamed surgeon not to treat Ms. McCowan.
35     Based on the evidence the applicants intend to call, there is no reasonable prospect that Ms. McCowan's argument that she was discriminated against due to a failure to fund breast augmentation will succeed. This service is covered for transsexual women who do not experience breast growth from hormone treatments, just as it is for other women with breast aplasia.
36     The applicants argue that there is discrimination because breast removal is covered from female-to-male transsexuals, but breast augmentation is not automatically covered for male-to-female transsexuals. The expert report does not suggest that such procedures are equivalent. Indeed, the evidence the applicants have provided suggests that there are important biological differences, given that hormone therapy causes breast growth in male-to-female transsexuals.
HAIR EPILATION
37     Finally, I turn to the applicants' claim for funding for laser hair removal. The removal of unwanted hair is not funded for anyone in Ontario under OHIP. The applicants' expert has stated that most transsexuals are troubled by the growth of male hair pattern on the face, arms and chest and that this can be addressed with electrolysis or laser therapy.
38     In my view, the applicants' claim in this regard has no reasonable prospect of success because the expert report they filed does not suggest that such services are medically necessary, either in general or for transsexuals as part of sex reassignment. The report does not suggest that electrolysis or laser treatment is medically necessary as part of transition; only that it is often troubling to transsexual women. Unwanted hair, including unwanted facial hair, is not a problem that only transsexual women experience, and it is not funded for any women. There is no basis in the expert report or argument in this case to suggest that excess hair growth has a medical necessity or relationship to gender transition for transsexual women different from others who experience unwanted hair growth.
39     I find, therefore, that in light of the expert report and testimony of the applicants, they cannot meet their burden of proof to show, on a balance of probabilities, that the respondent has discriminated against them because of sex or gender identity. The Applications therefore have no reasonable prospect of success.
40     In the circumstances, it is unnecessary to decide upon the arguments of the respondent that the Tribunal should rely upon the statements in Hogan that it is not discriminatory to fail to fund the types of services sought by the applicants, nor on its submission that Gill v. Hamilton Professional Fire Fighters' Association, 2012 HRTO 1506, applies in these circumstances. In my view, elements of the reasoning in Hogan do not reflect the analytical approach to the analysis of discrimination claims about government benefit programs reflected in subsequent case law, including Moore v. British Columbia (Education), 2012 SCC 61, Ball, El Jamal and Cochrane. In particular, I note the suggestion at paras. 182, 215 and 237 of Hogan that Ontario's choices about which health benefits to fund cannot be reviewed by the Tribunal and no remedy can be awarded that would "supersede" insured benefits defined by the government. In my view, this reasoning would not be followed in a case today.
41     I conclude by emphasizing that nothing in this decision is meant to minimize or contest the applicants' statements about their experience of discrimination as transsexual women, which has been recognized by the Tribunal in various cases. As held, for example, in XY v. Ontario (Government and Consumer Services), 2012 HRTO 726, disadvantage and prejudice against transgendered persons in Ontario remains substantial and disturbing. See also the Ontario Human Rights Commission Policy on discrimination and harassment because of gender identity. However, the expert report relied upon by the applicants in this case does not provide a basis on which it could be found that the Province of Ontario has discriminated against them by failing to fund the services they seek.
ORDER
42     The Applications are dismissed.
Dated at Toronto, this 15th day of July, 2013.
David A. Wright
 Associate Chair
cp/e/qlmqa
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