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Introduction

What would happen in your life if you lost you’re your decision -
making abilities? Suppose you were in an accident that resulted in a
long coma. Or you develop dementia. Who pays the mortgage, or
decides what medical treatment you should get, if you can’t decide
for yourself?

The law for some time has permitted you to appoint someone to
make decisions about your financial affairs, health care, and
personal care if you are unable to make those decision for yourself.
Such a person is called a substitute decision maker.

The law also specifies what happens if you lose your mental
capacity and have not appointed anyone to make decisions for you.

Finally, the law gives remedies to elders who may be abused.

All of the laws in this area had a major overhaul, effective
September 1, 2011.

This booklet explains:

e How to appoint a substitute decision-maker for financial
matters, health care, and/or personal matters.

e How to use an Enduring Power of Attorney.

e How to use a Representation Agreement.

e How to specify what health care you want at the end of your
life in a way that is binding on doctors, using an Advanced
Directive.



e What happens if you do not appoint a substitute decision-
maker

e Differences between Representation Agreements, Power of
Attorney, Nomination of Committee and Advance Directives.

e Which document(s) you need, depending on what you want to
achieve.

e What happens to your property if you don't have a substitute
decision-maker

e What to you do if you, or another elder, is being abused
physically or mentally

In addition to answering these questions, the booklet explains what
happens if you have sighed a Health Care Directive, Enduring Power
of Attorney, or Representation Agreement before September 1,
2011.



Enduring Power of Attorney
What Does the Document Do?

An “Enduring Power of Attorney” permits you to appoint one or
more people (an “attorney” - this term does not necessarily refer to
a lawyer in this context) to manage your financial affairs if the time
comes that you are unable to manage them yourself, temporarily or
permanently.

Why Would | Want an Enduring Power of Attorney?

If you don’t have an enduring power of attorney, and your money is
not in joint accounts with anyone, then one of your family or
friends would have to make an application to court to be able to
manage your financial affairs: that is expensive and burdensome. If
at the time there is no one who would make such an application,
the duty falls to the Public Guardian and Trustee.

If all of your property (house, car, bank accounts, and investments)
are owned jointly with your spouse (common law or married), or
someone else, so that your spouse or that other person can already
access and manage your finances, you may not need an Enduring
Power of Attorney. However, in any transaction requiring both
signatures (selling your home, for example) you need to have an
Enduring Power of Attorney.

How Many People Should | Give Enduring Power of Attorney to?

It is wise to appoint one person and a second person as backup in
case the first cannot act for some reason. If you do that you must
be clear what triggers a shift of responsibility from the first to the
second person.

Or, you can appoint two people separately. Then, each of them has
complete power over your affairs. They are required to make
decisions together.

You can appoint two or more people jointly, and again they have to



agree what decision is made.

If you appoint more than one person at a time to be your attorney,
it is good to include a provision saying what will happen if they
cannot agree with each other.

Can | Say What My “Attorney” is Allowed to Do?

Yes you can. You can give powers as broadly or narrowly as you
like. The only restrictions are that you cannot confer the power to
make or change your will, or do anything illegal.

You might choose to limit the powers your “attorney” has, for
example, to the routine management of your financial affairs, such
as paying bills, as opposed to dealing with your investments.

What Does an Attorney Have to Do?

The person you appoint (called an “attorney”) has the legal duty:

e to act with honesty and in good faith

e not to mix your property with theirs

e to keep a financial record

e to exercise the care, diligence and skill of a reasonably prudent

person

to give priority to meeting your personal and health care needs

¢ unless the Enduring Power of Attorney says otherwise, to invest
your property only in accordance with the Trustee Act

e to foster your independence and to encourage your participation
in decisions

e to not dispose of property you have given away in your will,
unless it is necessary because there are no other funds available

e to the extent reasonable, keep your personal effects available to
you.

Is this the Only Document | Need?

An Enduring Power of Attorney only deals with financial matters. It
does not deal with health care decisions or personal care decisions.
(such as where you will live, whether you can drive, etc). For those



issues you need a Representation Agreement and possibly an
Advance Directive.

Will my Attorney be Paid for Their Work?

No, not unless you include a direction to that effect in your
Enduring Power of Attorney.

Can | Create this Document Myself?

Because the laws have changed so significantly, it is best to get
legal advice before creating a Power of Attorney. Our office sends a
questionnaire to you before your interview, to help you decide what
you want to put in your Enduring Power of Attorney.



Representation Agreements
What Does the Document Do?

You can make a Representation Agreement to appoint someone to
make decisions about your health care and your personal care, if
you are unable to make those decisions for yourself.

“Health care” can include anything from ordinary doctor visits to
major surgery, from having a tooth out to having an abortion. You
can specify what health care decisions you want a Representative to
be able to make if you cannot make the decision yourself.

Why Would | Want a Representation Agreement?

If you want to have control over who makes important end-of-life
decisions for you, or who decides if you have to go into a care
facility, and if so, which one, or similar deeply personal and
important decisions, then you need a Representation Agreement.

You may also want an Advance Directive to ensure as far as possible
that doctors and hospitals follow your wishes.

How Many People Should | Appoint as Representatives?

Your Representation Agreement may be needed in an emergency -
for example if you are in an accident and decisions about your care
must be made quickly. So it is wise to appoint one person, and
another one or two as backups in case the first person is not
available.

You can also appoint two or more people to act jointly - but give
some thought to what happens if they don’t agree with each other.

Can | Specify What My Representative Can and Cannot Do?
Yes, absolutely. You can spell out in detail the kind of decisions you

want. You can also specify what your preferences are. Your
Representative is required to carry out your wishes as you have



expressed them in the Representation Agreement.

Many people include a “Living Will” as part of their Representation
Agreement so that their health care providers and their
Representatives will have a general idea of the person’s views on
end of life care.

Would you want doctors to go the extra mile in trying to keep you
alive, even if that meant having experimental treatment? Or would
you want to specify that if death was likely, you should be allowed
to die in peace?

You can give your Representative the power to access information -
including legal and medical information - about you. And you can
empower them to decide where you will live, where you will work,
and with whom you spend time, if you are unable to make those
decisions yourself.

What Does a Representative Have to Do?

The duties of a Representative are similar to the duties of an
attorney: to act honestly, in good faith, and in your best interests;
to involve you in decisions affecting you as much as possible; and if
you are unable to participate in decisions, to make decisions which
are consistent with your values and preferences.

In the Representation Agreement, you specify and you can limit the
range of health and personal care decisions you want your
Representative to make for you. For example, you may want your
Representative to decide what medical treatments to consent to,
but you never want your Representative to consent to shock
treatments, for example, then you would specify that.

You might specify that if you cannot decide for yourself, you want
your Representative to make decisions about:

where you live

when you should stop driving

what treatments you should get

when to refuse to consent to medical treatment



Is this the Only Document | Need?

A Representation Agreement only deals with health and personal
care issues. It does not deal with financial issues - for those issues
you need an Enduring Power of Attorney.

If you like, you can name the same person(s) to be your Attorney
under an Enduring Power of Attorney, and your Representative
under a Representation Agreement.

Will My Representative be Paid?

You have a choice about whether your Representative is paid.
Unless you say so in the Representation Agreement your

Representative will not be paid for being your Representative.

Of course if your Representative spends money - for example buying
prescriptions - they are entitled to be reimbursed.

Can | Draft This Document Myself?

Because of recent legal changes, it is best to get legal advice before
creating a Representative Agreement.

There is a project called Nidus, www.nidus.ca, which offers free
advice.



Nomination of Committee
What Does this Document Do?

A “Committee” is the name given to a person who is appointed by a
court to manage your financial and personal affairs. If you name
the person you would want to be your Committee, assuming that
becomes necessary, then a court must appoint the person you
choose, unless that person can be shown to be inappropriate for the
role of Committee.

Why Would | Want to Create a Nomination of Committee?

Unless you express a preference in writing for who should be your
Committee, a court may appoint anyone who applies for the
position. Nominating a Committee gives you some choice in the
matter.

How Many People Should | Appoint as Committee?

It is always worthwhile to appoint one person, with a second as
backup in case the first can’t do the job.

If you have an enduring Power of Attorney and a Representation
Agreement, it is unlikely that anyone will have to apply to court for
an order giving them the power to manage your affairs because
you’ve already got that covered.

Can | Say What | Want My Committee to Do?

No. You can say who you would want it to be, but it is a court that
decides whether your Committee will have authority over your
estate, or your person, or both.

Your committee is not required to consult you about decisions they
make. Often the Public Guardian and Trustee are appointed to be
your Committee. However, a good thing is that if your
Representation Agreement has a lawyer’s certification at the time it
is made, then a court must let the Representative chose who has



authority over your affairs.

What Does a Committee Have to Do?

A Committee of the estate of a person manages that person’s
financial affairs. A Committee of the person means having decision-
making power over the person’s health and personal decisions like
where they live.

Is this the Only Document | Need?

No. You need a Representation Agreement and Enduring Power of
Attorney so that if anyone applied to have a Committee appointed
for you, a court would have to appoint the Representative and
Attorney you have chosen.

Will My Committee Get Paid?

Yes, the law permits a Committee to charge reasonable fees. But
the Committee must get the court’s approval of the amount before
charging any fees.

Can | Draft this Document Myself?

No, because there are technical requirements about how the
document needs to be sighed and what it needs to say.
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Advance Directive
What Does this Document Do?

This is a document that specifies what you want the doctors to do if
you are nearing the end of your life, and cannot make decisions for
yourself. It is binding on your health care providers, and on your
Representative.

Why Would | Want to Create an Advance Directive?

If you feel strongly about end of life care - either because you want
doctors to do absolutely everything possible, or because you do NOT
want your doctors to take extreme measures to save your life, you
may want to make an Advance Directive. If you haven’t appointed
someone under a Representation Agreement to make end of life
decisions for you, you should certainly consider an Advance
Directive.

Is this the Only Document | Need?

This document can be used instead of or in addition to a
Representation Agreement, with respect to your health care. But a
Representation Agreement deals with more issues than health.

Can | Draft this Document Myself?

It is best to have legal advice because you want to make sure the
document will operate as you intend even after you cannot make
decisions for yourself. Because it is so hard to be specific enough to
cover all situations, this document must be VERY carefully drafted
to be effective.
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Elder Abuse

Abuse means an action or deliberate behaviour by a person in a
position of trust, such as an adult, family member, friend, or
caregiver that causes physical, emotional or mental harm to the
adult, or causes damage to or loss of the adult’s assets or property.

Abuse includes:
e Threats
Intimidation
Humiliation
Physical Assault
Sexual Assault
Over/Under Medication
Withholding Medication
Failure to Provide Necessities of Life
Censoring Mail
Invasion or Denial of Property
Denial of Access to Visitors
Taking Adult’s Money
Missing Documents such as a Power of Attorney

About ten percent of people over 55 have suffered elder abuse,
according to the Canadian Association of Retired People (CARP).

Sadly, most mistreatment is at the hands of adult children.

In B.C., there is a program called “B.C. Centre for Elder Advocacy
and Support”, which offers several services including a Victim
Services Program for elders being abused.

The Victims Services Program helps victims of abuse or a crime to
access the justice system in addition to providing practical and
emotional support. Assistance can be provided over the phone and
callers may remain anonymous. This service is available whether or
not the older adult has reported the incident to the police or to
anyone else.

The victim services worker can provide the following assistance:

12



Information about the justice system;

Assistance telling police doctors or other professionals about
what happened;

Preparation and support for older adults who will be testifying
in court about abuse or another crime;

Information about peace bonds and restraining orders;
Assisted referral to another program;

Information about the Justice System;

A non-judgmental listening ear for older adults who are
deciding whether or not to report the abuse to the police; and
Other kinds of practical and emotional support.

The Victim Services Program works collaboratively with other local
and provincial Victim Services Programs. We raise awareness about
abuse and crimes against older adults and we look for ways to
partner with other service providers.

Older adults can access the Victim Services Program by calling:

Seniors Advocacy & Information Line
604-437-1940 or toll free 1-866-437-1940

(source: BC Centre for Elder Advocacy and Support http://bcceas.ca/programs/victim-
services-program/)
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The information in this booklet is current to February 2016

This Out/Law Legal Guide is for information only. The law may have
changed since its publication date. It is not legal advice. For legal advice
about your own situation you should consult a lawyer.

Feel free to reproduce this booklet, provided that
you distribute it without charge and include this information block.
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